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CRIMINAL CODE AMENDMENT BILL (NO. 2) 2013 
Second Reading 

Resumed from 10 September. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [9.16 pm] — in reply: When we 
concluded the debate yesterday evening, I had traversed a variety of areas regarding judicial discretion generally, 
the idea of restraints on judicial discretion, issues such as tariffs, the limitations on judicial discretion, and the 
part criminal law plays in setting standards of conduct on fundamental matters that affect the community and the 
need to prescribe certain consequences for breaches of those standards of conduct. I also mentioned the 
difficulties faced by the legislature to influence the manner in which the courts can dispose of cases and the 
relatively blunt instruments available to the legislature to mould the manner in which courts deal with particular 
cases. They are all legitimate insofar as there is a need to sometimes correct practices that pertain to the courts 
and that grow up over time and to meet legitimate community expectations when the criminal law is not meeting 
community concerns or addressing the community need for security.  

That brings me to the rationale for this bill and its predecessor, which was passed in 2009 and set the standard 
for mandatory sentencing for offences involving bodily harm, whether by way of an assault doing bodily harm or 
some grievous bodily harm to public officers. In particular, the focus was on police officers but other officers, 
such as prison officers, were included in that category. That in particular is pertinent to the bill before us today. I 
think I mentioned in the course of that debate on the bill in 2009—my first occasion to reply to a bill; indeed, the 
first bill I managed in this place on behalf of the then Attorney General, Hon Christian Porter—that in the course 
of my career as a prosecutor, which began in 1985 when I first joined the Crown Solicitor’s Office of the Crown 
Law Department, I had seen a change in the attitude of law-breakers and unruly elements towards police officers.  

Hon Sue Ellery: This is not a second reading reply speech; it really is not.  

Hon MICHAEL MISCHIN: The point that I seek to make is that the point, which is germane to this bill— 

Hon Sue Ellery: This is not a second reading reply speech.  

The DEPUTY PRESIDENT (Hon Brian Ellis): Order, members! The Attorney General has the call.  

Hon MICHAEL MISCHIN: As I was saying, the point that I made at the time was that in respect of the loss of 
status of police officers, where once upon a time a police officer might go into a trouble spot, such as an 
argument or brawl in a pub, it would be the case that the authority that the officer brought with him or her—
more often him in those days—would be a calming influence and the trouble would dissipate. Over time it 
became apparent that police officers then became the focus of the argument and belligerent characters would 
tend to bury their differences and then turn on the police as a common foe. Over time the sentencing practices of 
the court appeared to be more inclined to dispositions other than imprisonment out of a regard for the interests of 
the offender rather than the need to reinforce the status of police officers doing their public duty on our behalf. 
At one time it would almost be inevitable that an offender who was guilty of an assault against a police officer, 
even if there was no significant or any bodily harm done to that police officer, would be sentenced to a term of 
imprisonment as an indication of the seriousness with which the judicial arm of our body politic held those who 
offended against those people who undertake the duty of maintaining peace and law and order in our community 
on our behalf. That tended to disappear over time. It was reinforced over time by such principles as 
imprisonment being a penalty of last resort and the like, which are all legitimate in their place, but some offences 
are more serious and need a different disposition, and that is recognised with things such as the routine 
punishment for murder and the need for a mandatory term of imprisonment. That became a standard over time 
and it appeared that police officers lost confidence in our judicial system. Members of the public reflected that 
loss of confidence in feeling that the courts were not treating seriously enough assaults against police officers as 
representatives of the community on our behalf.  

It was thought fit at the time that that bill was introduced, although the focus was primarily on police officers in 
the course of their duty being the subject of assaults, that that protection, to the extent that one can protect public 
officers in this way, would be extended also to prison officers and others whose duties would routinely, and 
intrinsic to their function, bring them into contact with law breakers, criminals and potentially violent 
offenders—cases where they would be exposed to people who were prepared to use violence in order to resist 
the authority of those officers and cases where they may be dealing with people who may be attempting to 
escape the consequences of their actions; for example, fleeing fugitives who have committed an offence, or those 
who are simply drunk through choice and have lost control or their judgement but are still criminally responsible 
for their actions and must take the consequences of those actions and the like. To the limit that the legislature can 
protect those people, those officers acting on our behalf and on the community’s behalf for the peace, order and 
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good government of our community, changes were made to the legislation prescribing a mandatory minimum 
term of imprisonment—a minimum punishment for those who did bodily harm to those officers.  

Point of Order 

Hon SUE ELLERY: I am relying on standing orders 46 and 47, which go to relevance, and also whether we are 
dealing with repetitious debate. There are conventions in this house and there is custom and practice about 
second reading reply speeches. This is the third time that the Attorney General has stood to reply to the second 
reading debate. He is canvassing matters that were not raised during the second reading debate on the bill. He is 
canvassing matters as to his opinion of the history of the law. He is canvassing a range of matters in a way in 
which second reading reply speeches have not been dealt with in this house. Mr Deputy President, I ask you to 
make a ruling as to whether there has been a breach of standing orders 46 and 47 and also to make a ruling, 
based on the custom and practice of this house, about whether the Attorney General’s second reading reply 
speech is in accordance with the custom and standing of the house.  

Hon NICK GOIRAN: I want to deal with one aspect of the point of order made by the Leader of the Opposition 
that relates to the issue of relevance. I do not propose to comment on the issue of repetition; that is obviously a 
matter for you, Mr Deputy President, and others may wish to contribute to that. On the issue of relevance, the 
allegation made by the Leader of the Opposition is that the Attorney General is dealing with matters that were 
not raised in the second reading debate. I spoke on this bill and I raised issues on this particular matter that I am 
very interested in hearing the Attorney General respond to. When I speak as a government member in the second 
reading stage of a bill, it is not for the fun of it; I like to hear the response. The opposition leader may not. I 
would be very concerned if there was some suggestion that the Attorney General is not being relevant. On the 
issue of repetition, I will not speak to that because I do not think that is my place.  

Hon PETER COLLIER: I do not think there is any merit in the point of order. One of the biggest criticisms we 
have had from the other side of the chamber, certainly over the last four years, is that second reading summations 
following the second reading contributions have been too brief and have not addressed the issues that have been 
raised — 

Hon Sue Ellery: Not from the Attorney General, it hasn’t, and you know that. 

Hon PETER COLLIER: I listened to the Leader of the Opposition in silence. One of the biggest criticisms is 
that second reading summations have not been satisfactory. The conventions of this chamber have always been 
that the summation from the responsible minister or parliamentary secretary fully canvasses all the issues raised 
in a very comprehensive fashion and then, if necessary, if the issues are not covered appropriately, we go into the 
committee stage. What the Attorney General is doing at the moment is entirely appropriate and entirely within 
the conventions of this house and within the standing orders of this chamber; that is, to comprehensively outline 
the issues raised in the second reading debate — 

Hon Sue Ellery: He’s filibustering; you know he is. You even acknowledged it last night. 

The DEPUTY PRESIDENT: Order! The Leader of the House has the call.  

Hon Sue Ellery interjected. 

The DEPUTY PRESIDENT: Leader of the Opposition, I have called for order. The Leader of the House is 
speaking to the point of order.  

Hon PETER COLLIER: Given the comments that I have just made, I think the Attorney General’s contribution 
is entirely appropriate.  

Hon MICHAEL MISCHIN: I am a bit surprised because these issues were raised specifically by the Leader of 
the Opposition when she spoke on this bill. I direct her attention to — 

Hon Sue Ellery: You have already addressed them.  

Hon MICHAEL MISCHIN: No, I have not. I will point that out, if I may, by reference to—I presume the 
page numbers are the same in the settled version of Hansard—page 38 of the debate on 13 August this year 
when the Leader of the Opposition traversed the history of mandatory sentencing, its use for public officers 
generally, the position that the opposition had on that bill in 2009 and what has happened since then. She said — 

I hear a government member ask: what has happened since then? Is it the case that if, in fact, someone 
assaults a police officer he or she goes straight to jail? 

Then she started to refer to a report called the “Mandatory Sentencing Report”, which was produced by the 
Western Australia Police Union of Workers and is dated April 2013. She quoted at length from aspects of that 
report. I will come to that shortly, if I may, because I have not raised it yet, but the performance of the legislation 
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was put directly into issue in this case. Even though the opposition has supported this bill, it called into question 
the government’s judgement and strategy in using this type of sentencing initiative for public officers generally. 
My appraisal of Hansard is that at least a page, if not a page and a half or more, was devoted to going into the 
flaws behind the operation of the mandatory sentencing regime for police officers. I can either ignore all that or I 
can deal with it, and I choose to deal with it and put the government’s position on the public record. I have not 
yet alluded to that report at all. I am explaining the rationale behind the mandatory sentencing regime that was 
put in place then, of which this is a further development, and why this bill is a logical and empirical development 
from the earlier regime that was put into place. That is what I propose to do. I will deal with some of the 
examples that the Leader of the Opposition mentioned in the course of the report and some of the criticisms of 
the way that that legislation is said to have been operating. In fact, I think pages 38 through to 40 of Hansard 
deal specifically with these issues.  

Several members interjected.  

The DEPUTY PRESIDENT: Order! I am just getting some advice. Members do not need to talk across the 
chamber while I am listening to advice. 

Ruling by Deputy President 

The DEPUTY PRESIDENT (Hon Brian Ellis): Members, on the point of order, it is broken between standing 
orders 46 and 47 on the point of relevance. I note that the bill has only five clauses, and the Attorney General has 
been speaking to the bill, although at times he may have been drifting off the relevance. But also in standing 
order 47, on the repetitious part, I do not know that he is actually being repetitious. He is taking his time to work 
his way through his argument of those clauses and to answer the debate points made by members. I do note that 
there is only 10 minutes left of today, and I caution perhaps the Attorney General to keep to the relevance of the 
bill. As I pointed out, there are only five clauses, and even though the Attorney General is attempting to answer 
the issues raised by member in the previous debate he should make a conscious effort to keep to the relevance of 
those clauses.  

Hon MICHAEL MISCHIN: Thank you, Mr Deputy President; I do propose to do that.  

Debate Resumed 

Hon MICHAEL MISCHIN: My previous remarks were directed to the question of judicial discretion, which 
was one of the complaints and the basis for Hon Lynn MacLaren’s philosophical objection to this sort of 
legislation, so I had to address that at some length.  

I was getting to the point about the rationale for this particular application of the idea of mandatory minimum 
sentences, against the background that had been raised of its application to public officers, in particular police 
officers but of course including prison officers, and how this simply is a development of the same philosophy. 
The philosophy behind it, of course, is to restore the status of these particular public officers in the community. It 
does so not simply by means of an aggrandisement of their position, but to indicate that they are of a particular 
category—they are representatives of the community. As police officers they are invested with considerable 
powers and discretions, but they are carrying out a difficult task on behalf of the community and the maintenance 
of peace and order. They ought not to be assaulted at all, and if one does assault a police officer—that is, if one 
applies force against that police officer without that police officer’s consent—and does no harm to them, then the 
normal sentencing principles would apply. But by assaulting a police officer there is always the risk that one will 
do them bodily harm; indeed, may do them grievous bodily harm. If that risk is adopted by the assailant and 
harm results, they know what the consequences will be; that is, an immediate term of imprisonment and 
immediate loss of liberty. One cannot argue one’s way out of it. One cannot appeal to other sentencing 
considerations, such as effects on that individual’s livelihood or other matters personal to the offender.  

The more important consideration is to avoid any assault against the officer. If they gamble and happen to do 
harm, they lose. That has a number of consequences of importance. One is to the officer concerned; one is to the 
offender to know what will be the consequences of their actions—not what they might be but what they will be; 
and one is also to build confidence in the community that there is a consequence to those who attack the 
representatives of that community. 

At the time Hon Christian Porter made his second reading submissions on the bill, he mentioned the rationale of 
drawing the line at defining certain types of “public officer”. It is now conceded by the government that perhaps 
that line was too narrowly drawn. Bearing in mind the debate going on at the time, a very conservative approach 
was taken by the government to not draw the field too wide. I recall distinctly in the course of the debate in this 
place suggestions put up that teachers ought to be included among the field of public officers. The suggestion 
was that if one did bodily harm to a teacher, one should be sent to jail. That seemed to be an odd circumstance, 
as teachers do not generally deal with violent criminals as a matter of course in their duties—not yet anyway, 
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and I hope it never gets to that. It is also a bit odd because most teachers teach juveniles. The idea of some kid 
throwing something at a teacher in a tantrum, causing some bodily harm and being sent to detention for three 
months seemed to the government to be going a little too far, particularly in light of the concerns about whether 
this was too draconian a consequence for causing bodily harm to a public officer generally.  

The government took a very reasoned and principled approach to the issue. It considered those officers who as a 
matter of routine and duty come into contact with people who are volatile and potentially dangerous, and who 
need to be warned that they should not apply force of any kind to the police officer, because if they happen to do 
them harm, they will go to jail. The campaign that was raised at the time—I will refer to one of the 
advertisements as it is germane to the report prepared by the Western Australian Police Union of Workers—set 
out that simple message as a warning. There is therefore a risk of jail for someone who strikes an officer. That is 
because if they strike an officer and do that officer harm, they will go to jail. Some harms are of course trivial—I 
will refer to that as that was raised in the course of the report—and of course prosecutorial discretion applies in 
the usual fashion to assessing whether a case ought to proceed. Trivial harms are not, and would not be in the 
normal course, the subject of a prosecution for an assault causing bodily harm, whether it be against a public 
officer, or a civilian, for want of a better word. Prosecutorial guidelines are applied by the police as well as by 
the Director of Public Prosecutions to matters under his control and management that ameliorate what may on 
the face of it be a blanket and extreme application of the law. Of course, there is a rationale for the choice of six 
months as the minimum term.  

Debate adjourned, pursuant to standing orders.  
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